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Bankr. P. 2003(e). Finally, the United States Trustee may call a special meeting of creditors on
request of a party in interest or on the United States Trustee’s own initiative. Fed. R. Bankr.
P. 2003(f).

If a chapter 11 trustee is appointed prior to the conclusion of the § 341 meeting of creditors,
the chapter 11 trustee has an immediate opportunity to conduct an examination of the debtor or the
debtor’s principals, under oath, at the creditors’ meeting. If, however, the trustee is appointed after
the 8 341 meeting has been concluded, the trustee may request that the United States Trustee
convene a special meeting of creditors. See Fed. R. Bankr. P. 2003(f). In addition, the trustee
should carefully review the recordings of all meetings conducted prior to the trustee’s appointment.

Alternatively, the trustee may seek court approval to examine the debtor, or any other
entity, pursuant to Bankruptcy Rule 2004. See Fed. R. Bankr. P. 2004. A Rule 2004 examination
“may relate only to the acts, conduct, or property or to the liabilities and financial condition of the
debtor, or to any matter which may affect the administration of the debtor’s estate, or to the
debtor’s right to a discharge . . . [or] to the operation of any business and the desirability of its
continuance, the source of any money or property acquired or to be acquired by the debtor for
purposes of consummating a plan and the consideration given or offered therefor, and any other
matter relevant to the case or to the formulation of a plan.” Fed. R. Bankr. P. 2004(b).

D. CONTROL AND PRESERVATION OF PROPERTY

Upon court approval of the trustee appointment, it is imperative that the chapter 11 trustee
secure the assets of the estate. The trustee must immediately assume control of all bank accounts
held in the name of the debtor, whether or not they are designated as “debtor in possession”
accounts, see Chapter 7, infra; identify, secure, and ascertain the value of the assets of the estate;
review and implement internal controls of an operating debtor to safeguard assets; obtain and/or
maintain adequate and appropriate insurance coverages, see Chapter 7, infra; and determine
whether the initial bond set by the United States Trustee is sufficient to protect the estate against
loss. See Chapter 3, supra. Monitoring insurance and bond coverage is an ongoing duty of the
trustee. If a loss occurs as a result of a trustee’s failure to ensure or otherwise protect property of
the estate, the trustee could be liable.

E. BANKRUPTCY CRIMES

Chapter 11 trustees are often appointed after a judicial finding of “cause, including fraud,
dishonesty, incompetence, or gross mismanagement of the affairs of the debtor by current
management, either before or after the commencement of the case.” 11 U.S.C. 81104(a)(1). After
the trustee assumes control of the debtor, it is the trustee’s duty to investigate the affairs of the
debtor and the status of the case. See 11 U.S.C. § 1106(a)(3). To the extent that the trustee either
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discovers or verifies the existence of fraudulent activity, the trustee should notify the United States
Trustee immediately.

1. Duty to Report Criminal Conduct

Unless a judge or receiver has already made such report, 18 U.S.C. § 3057 requires a
trustee to report suspected violations of federal criminal law to the appropriate United States
Attorney. Section 586 of title 28 imposes a similar duty on the United States Trustee to refer any
matter that may constitute a violation of criminal law to the United States Attorney and, upon
request, to assist the United States Attorney in prosecuting the matter. 28 U.S.C. § 586(a)(3)(F).

A chapter 11 trustee should coordinate efforts with the United States Trustee in the criminal
referral process. As noted above, if the trustee has reasonable grounds to believe that a crime has
been committed, the trustee is required to refer the matter to the United States Attorney. 18 U.S.C.
8§ 3057(a). However, depending on local practice, the trustee should either submit the referral
through the United States Trustee or provide a copy of the referral to the United States Trustee.
The mechanics of the actual referral should be discussed with the United States Trustee, the
Assistant United States Trustee, or the Regional Criminal Coordinator for the Criminal
Enforcement Unit, as they have developed specific procedures with the local offices of the United
States Attorney and the Federal Bureau of Investigation.

In making a criminal referral, it is important to provide specific factual and documentary
information. At a minimum, the referral should include:

- the bankruptcy case name, file number, and chapter;

- a chronological summary, including dates and specific facts related to the who,
what, where, when, and how of the suspected crime;

- a brief narrative of what occurred in relation to each allegation, referring to copies
of relevant documents;

- an estimate of the amount of loss involved;

- names, addresses, phone numbers, titles, and descriptions of likely witnesses;

- copies of all written documents relevant to the allegations; and

- a statement of other related referrals made to law enforcement agencies.

2. Types of Criminal Conduct

The most common bankruptcy crimes are set forth in 18 U.S.C. § 152. Section 152 makes
it a crime for any individual to *“ knowingly and fraudulently” (1) conceal property of the estate;
(2) make a false oath or account in relation to a bankruptcy case; (3) make a false declaration,
certification, verification, or statement in relation to a bankruptcy case; (4) make a false proof of
claim; (5) receive a material amount of property from the debtor with intent to defeat the
Bankruptcy Code; (6) give, offer, receive, or attempt to obtain money, property, reward, or
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advantage for acting or forbearing to act in a bankruptcy case; (7) transfer or conceal property with
the intent to defeat the Bankruptcy Code; (8) conceal, destroy, mutilate, or falsify documents
relating to the debtor’s property or affairs; or (9) withhold documents related to the debtor’s
property or financial affairs from a trustee or other officer of the court. 18 U.S.C. § 152.

Persons other than the debtor, the debtor’s principals, or the debtor’s management may
commit bankruptcy crimes. For example, a chapter 11 trustee may discover potential theft or
embezzlement by professionals employed by the debtor, or by the debtor’s employees.

Sections 153 and 154 of title 18 are specifically directed to trustees and other officers of the
court. Section 153 relates to the knowing and fraudulent misappropriation, embezzlement, or
transfer of property, or destruction of any estate document, by the trustee or other officer of the
court. The Bankruptcy Reform Act of 1994, Pub. L. 103-394, 108 Stat. 4106, 4139 (1994),
broadened the scope of those affected by this statute to include an agent, employee, or other person
engaged by the trustee or officer of the court.

Section 154 of title 18 prohibits a trustee or other officer of the court from knowingly
purchasing, directly or indirectly, any property of the estate of which such person is a trustee or
officer; or from knowingly refusing to permit a reasonable opportunity for the inspection of estate
documents or accounts when directed by the court to do so. It also specifically identifies the
United States Trustee as the only party in interest who does not require a court order directing the
trustee or court officer to permit a reasonable opportunity for inspection. 18 U.S.C. § 154(3).

Section 155 of title 18 makes it a crime for any party in interest or its attorney to knowingly
and fraudulently enter into an agreement with another party in interest or its attorney, for the
purpose of fixing the fee or compensation to be paid them for services rendered in connection
therewith, from assets of the estate. 18 U.S.C. § 155.

The Bankruptcy Reform Act of 1994 added 18 U.S.C. § 156, “Knowing Disregard of
Bankruptcy Law or Rule,” and 18 U.S.C. 8§ 157, “Bankruptcy Fraud.” See Pub. L. 103-394, 108
Stat. 4106, 4140 (1994). Section 156 makes it a misdemeanor if a bankruptcy case or related
proceeding is dismissed because of a knowing attempt by a “bankruptcy petition preparer” in any
manner to disregard the requirements of the Bankruptcy Code or the Federal Bankruptcy Rules.

18 U.S.C. § 156. The term “bankruptcy petition preparer” does not include the debtor’s attorney or
an employee of the debtor’s attorney, but applies to a person who prepares for compensation a
document for filing by a debtor in bankruptcy court or district court. 11 U.S.C. § 110(a).
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Section 157 is similar to the federal mail fraud and wire fraud statutes in that it requires a
person to devise or intend to devise a scheme or artifice to defraud. A person, not only a debtor,
commits bankruptcy fraud if, for the purpose of executing or concealing this scheme or artifice to
defraud, that person:

1) files a petition under title 11;

(2 files a document in a proceeding under title 11; or

3) makes a false or fraudulent representation, claim, or promise concerning or in
relation to a proceeding under title 11, at any time before or after the filing of the
petition, or in relation to a proceeding falsely asserted to be pending under such
title.

See 18 U.S.C. § 157.
If a person falsely claims to be in bankruptcy, this is a violation of § 157.

Further, the Sarbanes-Oxley Act of 2002, Pub. L. 107-204, 116 Stat. 745 (2000), added
18 U.S.C. § 1519, making the *“destruction, alteration, or falsification of records in federal
investigations and bankruptcy” a felony. Under § 1519,

Whoever knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or
makes a false entry in any record, document, or tangible object with the intent to
impede, obstruct, or influence the investigation or proper administration of any
matter within the jurisdiction of any department or agency of the United States or
any case filed under title 11, or in relation to or contemplation of any such matter or
case, shall be fined under this title, imprisoned not more than 20 years, or both.

18 U.S.C. § 15109.

There are several other criminal statutes that may be relevant to bankruptcy crimes
including those relating to bank fraud, tax fraud, mail and wire fraud, and money laundering.
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